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Subject:

Dear Mr Speight

write on behalf of the Committee for a Cleaner Estuary in response to your letter of 9 March last
where you invited our comments on the new Regulations that were introduced by lreland late last
year to remedy the lacunae identified within our complaint.
I

It is noted that the Commission is of the view that this new legislation in the form of S.l 652/2016
now aligns the EIA legislation in lreland with the judgment of the CJEU in case 50/09.
Accordingly lset out hereunderthe comments of the Committee on the amending legislation and
would ask that such comments would be carefully considered by the Commission before any
decision is taken to close the complaint.

1.

lt is acknowledged that Sl 65212A15 (the amending legislation) seeks to redress the
anomalies identified by the CJEU in the manner by which lreland has historically provided for
the involvement of the EPA in a planning decision that necessitated a Waste Discharge
Licence.

2.

Articles 3 and 4 of the amending legislation expressly states that the Agency shall carry out a
screening for an EIA and/or an EIA in the context of an application for a licence, or for a
review of a licence where no development is required or for a review of a licence under
Article 14 of the 2007 Regulation and that this assessment must be carried out before a
decision on the application is made. This is a critical feature of our cor,nplaint as it highlights,
for the first time in national legislation, an express obligation on the Agency to conduct an
EIA screening assessment in these types of cases.

lmplicit in this obligation is the fact that it must also follow from the amending legislation
that any decision of the Planning Authority and/or An Bord Pleanala can only take place after
the Agency has carried out a screening and/or EIA and that such decision must have regard
to any assessment carried out by the Agency and that permission/development consent can

only be granted if it is considered by the Planning Authority and/or An Bord Pleanala and
the Agency, following their separate assessments pursuant to 20LL/92/EU, that the project
is not likely to have a significant effect of the environment.
4.

from the amending legislation that where the Agency deems that an Article 4
assessment is required having regard to the findings of an Article 3 screening the Article 4
assessment will be carried out in strict compliance with paragraph 76 of the judgment of the
CJEU in Case C50/09. This is of central importance to the Moville Greencastle case as the
original decision of An Bord Pleanala was entirely inconsistent with the judgment of the
CJEU in that it failed to assess the effects of the discharge on the receiving environment.

5.

Now that there has been an express commitment from the Commission and the amending
legislation that the EIA Directive applies to our case and that, as a minimum, an EIA
screening assessment must be carried before any decision could be taken in respect of the
Moville Greencastle scheme it is abundantly clear that the original decision of An Bord
Pleanala is incompatible with the provision of Article 3 and 4 of the amending legislation and
must be set aside. We are of the view that the Commission must retain an interest in this
case untilthis objective is achieved.

6.

The Committee also welcomes the amendment, at Article 5(3) of the amending legislation,
of Article 44 of the 2007 Regulations in so far as it obliges the Board to consult with the
Agency in the context of the amending legislation. This will mean that An Bord Pleanala and
indeed a Planning Authority will no longer be able to ignore their obligations pursuant to the
findings of the CJEU in C50/09 and will instead have to ensure that in their consideration of
any application for development consent andlor permission they will have to have regard to
the assessments undertaken by the Agency in those cases where the remit of the Agency is
engaged in the planning process.

7.

lt is imperative that the lrish Government and its emanations such as An Bord Pleanala are
put on notice by the Commission that the amending legislation cannot be relied upon by the
relevant Authorities to sidestep or ignore their obligations pursuant to the regulations and
the jurisprudence of the CJEU. While the Committee appreciates the critically important role
of the Commission in the within complaint it can be assured that the Committee for a
Cleaner Estuary will not tolerate anything but strict compliance with the amending
legislation in the context of an advancement, if any, of the Moville Greencastle scheme.

It

is clear

The above comments are made on the basis of our understanding of the import and effect of the
amending legislation and we would welcome confirmation from the Commission that our

understanding accurately reflects the Commission's understanding of the purpose of the Regulations
having regard to the very specific nature of our compliant to the Commission.
Our committee is still gravely concerned that planning approval for the Moville Greencastle Waste
Water Treatment Plant still stands despite the Commissions interventions. We ask the Commission
to ensure as per item 5 above that the Commission insist that approval be set aside as a sine qua
non for approval of the latest provisions discussed above.
You will well be aware of the recent triggering of article 50 by

the UK government and Brexit. James
Brokenshire in affirming the position of the UK to the ownership of Lough Foyle makes the planning
approval decision for discharge to the Lough even more untenable given the present political
circumstances.

On behalf of our campaign committee I would like to take this opportunity to thank you and Ms Long
for all your endeavours to date.

Yours sincerely

